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GENERAL SALE TAX REFERENCE

Before Harbans Singh, C.J., and Bal Raj Tuli, J.

M/s. SHARMA SALES CENTRE, GURGAON—Petitioner.

T.

versus

THE STATE OF HARYANA,—Respondent.

e

General Sale Tax Reference No. 8 of 1971,
February 13, 1973.

Punjab General Sales Tax Act (XLVI of 1948) —Sections 11 ()
and 22 (2) (b)—Assessee paying sales tax on goods purchassd ar an
unregistered dealer—Whether not liable to pay further tax wunder
section 11 (6)—Deductions on the tar paid—Whether allowable—

Equity and justice—Whether have 2 place in the administration of
taxing statutes.

Held, that under the Punjab General Sales Tax Act, 1948 every
registered dealer is liable to pay sales tax on his assessable turn-
over as determined under the Act. Deductions allowable are pro-
vided for in section 5(2) of the Act and rule 29 of the Rules framed
thereunder. Where an assessee had failed to apply for registration
and had paid sales tax on the goods purchased as an unregistered
dealer, there is no provision of the Act under which deduction for
the same can be claimed. He cannot urge that he is not liable to
pay further tax under section 11(6) of the Act. There is no guves-
tion of double taxation either. On the first transaction of purchase
by the assessee as an unregistered dealer, the tax was payable by
the registered dealer who sold the goods to him and he was not the
assessee in respect of that transaction. Moreover, there is no princi-
ple of natural justice that a fransaction cannbt be taxed twice.

Held, that when an assessee is taxable under the taxing statute,
the burden to prove that he is entitled to any deduction or exemp-
tion is on him and only such deductions and exemptions are allow-
ed which are provided for in the Act or the rules framed there-
under. No deduction or exemption can be allowed merely .because
the Assessing Authority or any higher officer thinks that in equity
or justice the assessee should be allowed that deduction or exemp-
tion. Equity and justice have no place in the administration of tax-
ing statutes which have to be administered and enforced according
to their provisions as enacted by the Legislature and not on the
notions of the persons administering the Acts.

Reference under Section 22(il) (b) of Sales Tax Act made by
the Sales Tax Tribunal Haryana, in compliance with the orders of
this Hon’ble High Court dated 18th December, 1971, for opinion on



94

ILL.R. Punjab and Haryana T (1975)2

the following question of law arising out of S.T.M. No. 38 of 1970-71,
to this Hon’ble High Court :—

“Whether it is open to the assessee who has failed to epply
for registration and has paid sales tax on the goods pur-
chased by him as an unregistered dealer to urge that he
is not liable to pay further tax on the same under Section
11(6) of the Punjab General Sales Tax Act?”.

G. C. Mital and Parkash Chand, Advocates, for the petitioner.

S. P. Jain, Advocate for A. G. Haryana and S. K. Sharma,
Advocate, for the respondents.

JUDGMEMT
Judgment of the Court was delivered by: —

TuLl, J—The petitioner firm (hereinafter called the dealer), was
carrying on the business of selling radios, transistors, sofa sets, electric
ceiling fans etc., since June 1. 1965, and was found importing goods
from other States since April 26, 1967, by the Sales Tax Department.
The dealer failed to apply for registration and his date of liability
was fixed with effect from April 26. 1967. The dealer produced his
account books for the year 1967-68 and an assessment was made by
the Assessing Authority, Gurgacen, by order dated November 12, 1968,
wheieunder the total sales tax assessed was Rs. 1,429.39. A penalty
of Rs. 200.00 under section 11(6) of the Punjab General Sales Tax
Act (hereinafter called the Act), was also levied and a demand notice
for Rs. 1,629.39 was issued to the dealer. The dealer filed an appeal
under section 20(1) of the Act which was dismissed by the Deputy
Excise and Taxation Commissioner (Aoppeals), Rohtak, by order dated
January 6, 1969. Further appeal! before the Saleg Tax Tribunal,
Haiyana, succeeded only to the extent that the amount of penalty
wag reduced to Rs. 100.00 by order dated April 14, 1969, and the
assessment to sales tax was upheld. Against that order, the dealer
filed an application under section 2(1) of the Act for reference of the
following questions of law to this Court for opinion : —

“(i) That no liability for tax could be fixed on the petitioner.

(i) Whether liability could be fixed on the petitioner-firm when
the gross turn-over was much below the quantum merely
on the ground of import ?

-4
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(iii) That the petitioner-firm had placed orders for supply of
goods before the re-organisation which took place on 1st of
November, 1966, and the goods were actually supplied after
the re-organisation. Thereafter no new goods were
booked. Under these circumstances, can it be said in law
that the petitioner has hecome an importer of goods from
Punjab.

(iv) Whether a couple of casual receipt of goods booked before
re-organisation, can amount to import in law and liability
can be fixed.”

The learned Tribunal rejected the application by order dated
November 21, 1969, observing that none of the questions could be
said to arise out of itg order. The dealer then moved this Court under
section 22(2)(b) of the Act praying that the Sales Tax Tribuna] be
directed to refer the above questions of law to this Court for opinion.
A Division Bench of this Court, by order dated December 18, 1971,
directed the Tribunal to refer the following question of law to this
Court for opinion along with the statement of the case:—

“Whether it is open to the assessee, who has failed to apply
for registration and had paid sales tax on the goods pur-
chased by him ag an unregistered dealer, to urge that he
is not liable to pay further tax on the same under section
11(6) of the Punjab General Sales Tax Act ?”

This is how this reference has come up for hearing before us.

(2) The learned counsel for the dealer has relied on the following
observations of the Sales Tax Tribunal, Haryana, in its decision in
Shri Krishan Lal v, State (1):~—

¢

in the case before me, it ig contended that the

assessee had already paid sales tax ag an unregistered

dealer but nevertheless he is being required to pay it a

second time as a registered dealer. This is manifestly

unfair and improper. Regardless of any omission in the

(1) ST.A. No. 200 of 1968-69 decided by Sales Tax Tribunal
Hsryana on 26th February, 1970.
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Act, it is opposed to naturai justice that a person should
be required to pav his taxes twice over. I have, therefore,
no hesitation in accepting the contention of the assessee
that the tax should be recovered from him only once.
Accordingly, T return the case to the Assessing Authority
with the direction that he may verify the assertion of the
assessee that he has paid the tax as an unregistered
dealer. If that is so, thern the assessment framed against
him should be deemed to have been modified to permit of
the tax already paid by him on his purchaseg being adjust~

ed against his total liability to sales tax.”

The said Tribunal refused to refer tha following cuestion of law to
this Court for opinion on the application of the 3tat (S.T.M. No. 2
of 1970-71, decided on October 21, 1970): —

“Whether, on the facls and in the circumstances of the case,
the respondent is entitled to refund/adjustment of fax
paid by him ag an unregistered dealer on his purchases
against his liability to pay tax on his sales after adjudica-
tion of hig liability tc pay tax under section 4(3) read with
section 7 of the Puniab General Sales Tax Act ?”

The State then field a petition under section 22(2) (b} of the Act in this
Court for a direction to the T:ibunal to refer the above quoted
question of; law to this Court for opinion which was dismissed in
limine by D. K. Mahajan and Gopal Singh, JJ. on Jsnuary 28, 1971.
It is pleaded on behalf of the dealer that a Division Bench of this
Court upheld the view taken by the Sales Tax Tribunal, Haryana,
and, therefore, it: should be held in the instant case that the dealer
was not liable to pay further tax on the goods on which he paid tax
when he purchased them as unregistered dealer. We, however, do
not find any substance in this submission. The dismissal in limine
of the petition under section 22(2)(b) of the Act by a Division Bench
of this Court only meant that that Bench did not find that any point
of law arose out of the order of the Sales Tax Tribunal. That dis-

missal does not mean that the reasoning or the decision of the Tribunal
wea: approved.

(3) The learned counsel for the dealer hag not been able to bring
to our notirce any provision of the Act under which the deduction
claimed by him could be allowed. It is admitted that under the Act
every registered dealer is liable to pay sales tax on his assessable



97

M/s. Sharma Sales Centfe, Gurgaon v. The State of Haryana
(Tuli, J.)

turnover as determined under the Act. Deductions allowable are
provided for in section 5(2) of the Act and rule 29 of the Rules
framed thereunder. Admittedly, these two provisions do not provide
for any deduction which was claimed by the dealer in the instant
case. There is no question of double taxation either. On the first
transaction ofi purchase, the tax was payable by the registered dealer
who sold the goods to the petitioner and the petitioner was not the
assessee in respect of that transaction. In respect ofi his own sales,
the petitioner is liable to pay sales tax and is an assessee. In the
first transaction, the sales tax was paid by the petitioner while in the
second transaction of sale by him, the saleg tax was payable by the
customer who purchased the goods from him,  There is, therefore,
no question of double taxation on the dealer. Moreover, there ig no
principle of natural justice that a transaction cannot be taxed twice.
In our opinion, the learned Tribunal completely went - wrong in
deciding that case on his own whims and views without reference to
any provision of the Act or the rules framed thereunder. When an
ascessee is taxable under the taxing statute, the burden to prove that
he is entitled to any deduction or exemption is on him and only such
deductions and exemptiong are allowed which are provided for in the
Act or the rules framed thereunder. No deduction or exemption can
be allowed merely because the Assessing Authority or any higher
officer thinks that in equity or justice the assessee should be allowed
that deduction or exemption. Equity and justice have no place in
the administration of taxing statutes which have to be administered
and enforced according to their provisions as enacted by the Legis-
lature and not on the notions of the persons administering the Acts.
We have found no provision in the Act under which the dealer was
entitled to claim the deduction and no deduction could be allowed to
him. The decision of the Assessing Authority, which has been up-
held by the higher authorities, was, therefore, correctly made.

(4) The learned counsel for the respondent has brought to our
notice a judgment of P. C. Jain, in M/s. Jawahar Lal Siri Chand
v. The Union Territory of Chandigarh and others-(2), in which the
fnrilowing observations oceurs : —

“The action against the petitioner was rightly initiated and the
mere fact that the petitioner did not charge any . sales tax

(2) C.W. No. 433 of 1969 decided on 30th November, 1970.
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from his customers or that he had already paid sales tax on
the purchases made by him from hig suppliers who were
duly registered, is not a valid defence nor can he escape

liability under the Act on these grounds.”
That was also a case of an unregistered dealer and a similar plea, as
has been raised in the instant case, was repelled by the learned
Judge. That judgment lends support to the view that we have taken.
(5) For the reasons given above, we answer the question, referred
to us for opinion, in the negative. The petitioner will pay costs to the
respondent. Counsel’s fee Rs. 100,

INCOME TAX REFERENCE

Before Harbans Singh, C.J. and Bal Raj Tuli, J.
RAMESHWAR PERSHAD, —Applicant.
versus

THE COMMISSIONER OF INCOME TAX, DELHI-III, HARYANA
& H. P.,, NEW DELHI,—Respondent.

Income Tax Reference No. 46 of 1971.
February 19, 1973.

Income-tax Act (XLIII of 1961)—Sections 2(43), 210, 212, 218
and 221—Advance tax—Penalty for non-Payment of—Whether can
be imposed under section 221.

Held, that on the language of section 218 of the Income-tax Act,
1961, it is clear that an assessee, who does not pay on the specified
date any instalment of advance tax that he is required to pay under
seetion 210 nor sends an estimate or a revised estimate of the ad-
vance tax payable by him under sub-section (1) or sub-section (2)
of section 212 of the Act, is deemed to be an assessee in defaulf in
respect of such instalment or instalments. Advance tax is not a
new category of tax. It is really income-tax payable in advance
before regular assessment is made and hence within the contempla-
tion of ‘tax’ as defined in section 2(43) of the Act. Penalty; can be
imposed on an assessee who is in default or is deemed to be in de-
fault in making a payment of tax under section 221 of the Act.

Reference made under section 256 (1) of the Indian Income Tax
Act by the Income Tax Tribunal on 30th August, 1971, for opinion
on the following question of law in R.A. No. 23/71-72 arising out of
I1.T.A. No. 225 of 1969-70 for the assessment year 1968-69 :—

“Whether on the facts and in the circumstances of the case,
the penalty was properly levied under section 221 for the
default in the payment of edvance tax?”.

Nemo, for the applicant.
D. N. Awasthy and B. S. Gupta, Advocates, for the respondent.



